THE HIGH COURT OF MADHYA PRADESH

W.P. No. 29915/ 2018
(Amit Tiwari Vs. State of M.P. and others)

Jabalpur,
Dated:26.06.2019

Shri Om Shankar Pandey, learned counsel for the petitioner.

Shri Pratyush Tripathi, learned G.A. for the respondent/ State.

This petition has been filed by the petitioner under Article 226 of
the Constitution of India being aggrieved by the order dated 26.12.2018
passed by the Commissioner, Jabalpur Division arising out of the order
dated 22.11.2018 passed by the District Magistrate, Jabalpur whereby the
petitioner has been externed from the District of Jabalpur and the
adjoining districts for a period of one year on account of his activities.

In brief the facts of the case are that a notice was issued to the
petitioner under Section 5(b) of the Madhya Pradesh Rajya Suraksha
Adhiniyam, 1990 as to why the order of externment be not passed against
him under the aforesaid Section on account of criminal cases registered
against him. Notice was served on the petitioner on 12.11.2018 wherein
he was directed to appear before the District Magistrate on 13.11.2018.
After his appearance, the petitioner sought time to file reply, however, the
matter was reserved for order and on 22.11.2018 itself i.e. immediately
after 9 days, final order has been passed wherein the petitioner's criminal

antecedents are narrated as earlier 33 cases have been registered against
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him under various Sections of IPC and the order of externment has been

passed. The aforesaid order has also been affirmed by the Commissioner
in an appeal preferred under Section 9 of the Adhiniyam.

Learned counsel for the petitioner has submitted that in the present
case, the petitioner was not given proper opportunity of hearing, thus the
principles of natural justice have been violated.

He has also drawn the attention of this Court to the finding
recorded by the Commissioner who has given a finding that the petitioner
has not been given proper opportunity of hearing, however, despite
recording such a finding the impugned order passed by the District
Magistrate has been affirmed. He has further submitted that even
according to Section 8 of the Adhiniyam, opportunity of hearing is must
before passing such an order. Reply has also been filed by the respondent
opposing the petition.

Learned G.A. for the respondent/ State has submitted that no
illegality has been committed by the learned District Magistrate as the
offences committed by the petitioner is in close proximity from the date
of passing of the impugned order.

Heard the learned counsel for the parties and perused the record.

The record reveals that the petitioner was issued show cause notice
on 12.11.2018, which was served on him on the same date and he was
asked to submit his response to the said notice on the next date i.e.
13.11.2018. The impugned order does not reveal as to whether any

opportunity of hearing was given to the petitioner or not and the final
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order was passed on 22.11.2018 i.e. after a period of 9 days from the date
of petitioner's first appearance before the District Magistrate. Apparently,
the petitioner was not given proper and adequate opportunity of hearing,
which has also been noted by the Commissioner in the appeal. In para 4 of

its order, learned Magistrate has observed as under:-

IRl B IR W WA SISl Ud AR R & AT
JMYT BT JTATBT B YD BT THI BT Jaaldd fbar AT | rdramedf
P JT db & W AR AT R GAdIs U U FHAT BT AT

3EER UM eI AT T B, YA BT B, W] 59 IR §RT S|
GAATS U4 U FHIE BT 9AT gk US fhar war 2| mdieneff & fowg
¥ 2004 | a¥ 2018 & I 33 YIRUI Gof gY ©| Aot & aoHM
RIS Repre o1 Sfaciid- fbar Tar| adienell & fdwg 99 2015 H 05
UHRYI, a9 2016 H 04 BRI ol gY B, Gl THIR SIOREN I FT & | SURIEd
{ I q2F YOG BT © b rdermel iRt idfaftRl § Werd © SR
TP fdeg Tof IHRUT THR STORTE I Hefdd g | el gRT o6 <aramer™
& AT U9 Pl qedTdoll A Ugd el fhy v, R g8 g\ @ b
9T 9 favg Tof Ual H IRTery 9§ QIvgad 8 gaT © | Sad Refa #
fiemefl & foeg @ TS RaEeR @ HHAE Iuged & SR erefiRey
IRTAT & AT A # fhefl YoR & exqey &1 aeahdr el 21"

The aforesaid finding recorded by the Commissioner is
clearly perverse and cannot be sustained in the eyes of law. Not only that,
even the show-cause notice issued to the petitioner reveals that it is not
even mentioned in the said notice as to how many cases are registered
against the petitioner. The only fact which has been mentioned in the
show-cause notice is that a case was registered against the petitioner on
01.11.2018 under the Arms Act at Police Station Adhartal, wherein a
country made pistol and cartridges were recovered at the instance of the

petitioner and holding the same to be a ground for invoking the provisions



4
of the Adhiniyam, proceedings have been initiated and the order has been

passed in which the entire detail of the criminal cases registered against
the petitioner have been mentioned. Apparently, the petitioner was at a
total loss to understand the implication of the show cause notice which led
to the findings recorded by the District Magistrate in the impugned order
as he was never given any adequate opportunity of hearing to rebut or to
assail the show-cause notice on merits.

In view of the same, the impugned orders dated 26.12.2018 and
22.11.2018 cannot be sustained as the same have been passed in violation
of the Principles of Natural Justice and are hereby quashed.

C.C. As per rules.

(Subodh Abhyankar)
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