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ACT:
Subsi stence al | 'owance- Bonbay Cvil Services Rules,

1959, second proviso to Rule 151 (i) (ii) (b)-Proviso
provi di ng that when the Government servant is convicted by a
conpetent authority ‘and sentenced to inprisonnent, the
subsi stence al |l owance . shall be reduced to a nomi nal anount
of one rupee per nmonth till ~the date of his  renoval or
di smissal or reinstatenent by the conpetent authority or
till the date of acquittal by an appellate court,
constitutional validity of-Wrds and Phrases-"Sentenced to
i mprisonnent”, whether nmeans “condemmed to prison upon
conviction"-Right to enployment to be treated as a new form
of property. Legal position of.

HEADNOTE

Rule 151 of the Bonbay Gvil Service Rules 1959
provides for payment of normal subsistence allowance to a
civil servant on his suspension fromservice for the reasons
stated under the service rules. Wiile the first proviso to
the Rule places a bar on the Governnent servant to take up
any other avocation during the period of his suspension, the
second proviso thereto reduces the subsistence allowance to
rupee one per nonth when the Governnent servant i's convicted
by a conpetent authority and sentenced to inprisonment till
date of his renpval or dismissal or reinstatement. by the
conpetent authority wunless he was acquitted by appellate
court in the neanwhile in which case he wll  draw
subsi stence all owance and at the normal rate fromthe date
of acquittal.

Chandrabhan Tale, the respondent in the GCvil Appea
No. 1976/77, one Vithoba, the petitioner in CMP. 6117/80
who has sought to intervene in the Civil Appeal and Baban
the petitioner in WP. 607 of 1980 in the Supreme Court,
were all civil servants of the State of Mharashtra the
appel l ant and the respondent in the CMP. and WP. at the
rel evant tinme. Chandra Bhan Tale was a Head Constable while
Vi thoba was a Deputy Engi neer and Personal Assistant to the
Executive Engineer, Zlla Parishad, Nagpur and Baban was a
Junior Clerk in the office of the Naib Tehsildar, Kanptee.
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Chandr abhan Tal e and Baban have been convicted under Section
161 I.P.C. and Section 5(1) (d) read with Section 5(2) of
the Prevention of Corruption Act, while Vithoba has been
convi cted under Section 5(1) (e) read with Section 5(2) of
that Act in separate cases. Al of them have been sentenced
to various terns of inprisonnent by the Trial Court.

Chandrabhan Tale was on bail pending trial, and he was
rel eased even after conviction to enable himto nobve the
H gh Court in appeal and continued to be on bail till he was

finally acquitted by the H gh Court and was, therefore,
never |lodged in prison on conviction by the Trial Court.
Vi thoba was on bail pending the trial and on conviction and
on
338
admtting the Crimnal appeal, the High Court has granted
bail with the result he too was not |odged in the prison on
his conviction. Baban was also convicted and sentenced by
t he Special Judge, Nagpur but since he has been granted bai
by the Suprene Court in SLP (Crl.) 800 dated 14-3-1980, he
too had not been 1 odged in prison

Al the three have been granted by their conpetent
administrative authorities areduced subsistence allowance
of rupee one only fromthe date of their conviction when the
constitutionality off the proviso to Rule 151 was chal | enged
by Chandrabhan, the Bonbay Hi gh Court, ' found (1) that the
object and purpose of the rule is to  provide subsistence
al | owance pendi ng | suspension of the civil —servant and (2)
t he subsi stence al llowance mentioned in the main rule and the
second proviso nmeans a bare minimum anount which can be
reasonably provided for a civil servant who is kept under
suspensi on and without work —and therefore not entitled to
full wages. The Court interpreted the words "sentenced to
i mprisonnent” occurring in the second proviso ‘to nmean
"condemed to prison upon conviction" and held that a civi
servant who has been convicted and sentenced but has not
been sent to prison and is otherwise free could not fal
under the category of persons "sentenced to inprisonnent”
and, therefore the case of Chandrabhan who was on bail not
falling under the proviso to Rule 151 would automatically
entitle him to normal subsistence allowance. The High Court
did not consider the question whether the Wit Petition is
violative of Article 16 of the Constitution.

Dismssing the Civil Appeal and allowing the two
petitions, the Court,
N

HELD: Per Chinnappa Reddy, J. (concurring)

1:1. The second proviso to Rule 151 (i) (ii) (b) of the
Bonbay Civil Service Rules, 1959 is void as (it offends
Articles 14, 16 and 21 of the Constitution. [341 F]

1: 2. The award of subsistence allowance at the rate of
Rupee one per nonth, as provided for in the proviso to Rule
151, to a Government servant, who is convicted by a
conpetent Court and sentenced to inprisonnent and whose
appeal against the conviction is pending can only  be
characterised as ludicrous. Further it is a nockery to say
that subsistence all owance is awarded and to award Rupee one
per month. [341 G H
Per contra:

2:1. Though the view that public enpl oyment opportunity
is national wealth in which all citizens are equally
entitled to share and that no class of people can nonopolise
public enmploynent in the guise of efficiency’ or other
ground, is <correct it is non sequitur. As at present
advi sed, the right to equal opportunity to public enpl oynent
may not be treated as a new formof private property with
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its attribute of conpetitive exploitation. The fundanenta
right to property has been abolished because of its
inconpatibility with the goals of

339

"justice, social, economic and political’ and 'equality of
status and of opportunity’ and with the establishment of a
socialist denocratic republic, as contenplated by the
Constitution There is no reason why a new concept of
property should be introduced in the place of the old so as
to bring in its wake the vestiges of the doctrine of |aissez
faire and create, in the nane of efficiency, a new
oligarchy. Efficiency has many facets and one is yet to
di scover an infallible test of efficiency to suit the wdely
di ffering needs of a developing society such as ours. There
is a present inherent ~danger of a class dominated civi
service resulting fromthe concept of enployment opportunity
as private property. W have to guard ourselves agai nst any
such result. [342 A-E]

Per Varadaraj an J.

1. Theinterpretation of the second proviso to Rule 151
of the Bonmbay Civil Service Rules, 1959 is artificial and
unwarranted, for such an interpretation is not possible
except by reading into it some words which are not there as
it stands, nanely, and "conmitted to prison" after the words
"when the governnent servant is convicted by a conpetent
authority and sentenced to inprisonnment". The proviso does
not require for its application that the civil servant who
has been convicted by the Trial Court and sentenced to
i mprisonnent has to be actually l'odged in prison pursuant to
the conviction and sentence awarded to him [349 A-B, 350 A]

Kennedy v. Spratt, [1972] Appeal cases 83, quoted with
approval .

2. The right to intervene in Cvil Appeal 1976/ 77 filed
by the State, of Vithoba in C MP. 5176 of 1980 has to be
conceded and he has to be allowed to intervene, since he has
the locus and is vitally interested in the result of the
appeal as it would determne the fate of his wit petition
No. 2617 of 1979 filed in the Bonbay H gh Court ‘and which
has been stayed consequent to the orders of stay granted in
the Gvil Appeal in CMP. 3394 of 1977 by the Suprene Court
on 26.8.1977. [348 B-E]

3:1. The right to public enploynment is the property of
the nation which has to be shared equally subject of course
to the qualification necessary for holding the office  or
post. But it should not be nonopolised by any particular
section of the people of this country in the name of
ef ficiency, though efficiency cannot altogether be ignored.
[350 D E]

District Manager, A P.SSRT.C v. Labour Court, AR
1980 AP. 132; approved.

3:2. The right to suspend an enpl oyee, whether he is in
civil service or in service under a private individual or
private managenment is well recognised as an incident to such
service. [350 E]

Khenthand v. Union of India, AIR 1963 SC 687, referred
to.

4:1. The second proviso to Rule 151 of the Bonbay G vi
Service Rules 1959 is wunreasonable and void and therefore
violative of Articles 14, 16 and 21
340
of the Constitution. A civil servant under suspension 1is
entitled to the normal subsistence allowance even after his
conviction by the Trial Court pending consideration of his
appeal filed against his conviction until the appeal is
di sposed of finally one way or the other, whether he is on
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bail or lodged in prison on conviction by the Trial Court.
If the civil servant under suspensi on, pendi ng a
departrmental enquiry or a crimnal trial started against
him is entitled to subsistence allowance at the nornmal rate
which is a bare mininumrequired for the nmaintenance of the
civil servant and his famly, he should undoubtedly get it
even pending his appeal filed against his conviction by the
Trial Court, and his right to get the normal subsistence
al |l owance pending consideration of his appeal against his
convi ction should not depend upon the chance of his being

rel eased on bail and not being lodged in prison on
conviction by the Trial Court. Whether he is lodged in
prison or released on bail on his conviction pending
consideration of his appeal, his famly requires the bare

m ni mum by way of subsistence allowance. [340 B- E]
4:2. If any provision in any rule framed under Article
309 of the constitution is illusory or unreasonable, it is
certainly open to the civil servant concerned to seek the
aid of 'the court for declaring that provision to be void.
[353 GH
4:3. Any departnental enquiry -nade wi thout paynent of
subsi stence all owance contrary to the provision for its
payment, is violative of Article 311(2) of the Constitution.
Simlarly, any crimnal trial of a «civil servant under
suspensi on w t hout paynment of the 'normal subsistence
al | owance payable to him under the rule would be violative
of that Article. Paynment of subsistence allowance at the
normal rate pending the appeal filed against the conviction
of a civil servant under suspension is a step that makes the
right of appeal fruitful and it is therefore obligatory.
Reduction of the nornmal subsistence allowance to the nom na
sumof Re. 1 per nonth on conviction of a civil servant
under suspension in a crimnal case pending his appeal filed

agai nst that conviction, whether the civil servant is on
bail or has been 1odged in prison on conviction | pending
consi deration of his appeal, is an action which stultifies
the right of appeal and is consequently wunfair and

unconstitutional. Just as it would be inpossible for a civi

servant under suspensi on who has no other neans of
subsi stence to defend hinself effectively in the Trial Court
wi t hout the normal subsistence all owance-there i s nothing on

record in these cases to show that the civil servants
concerned in these cases have any ot her nmeans of subsi'stence
it would be inpossible for such civil servant under

suspension to prosecute his appeal against his conviction
fruitfully without paynent  of the normal subsistence
al  owance pendi ng his appeal. 353 B-F]

Ghanshyam Das Srivastava v. State of Madhya Pradesh,
AR 1975 S.C 1183; Madhay Hayawandanrao Hoskot v. State of
Maharashtra, AIR 1978 S.C. 1548; appli ed.

4:4. The contention of the appellant that “even the
nonmi nal sum of Re. 1 per nonth is subsistence all owance for
a civil servant under suspension is as unreasonable as the
contention of the appellant that what should be the
subsi stence allowance for a civil servant under suspension
is for the authority
341
enpowered to frane rules under Article 309 of the
Constitution to consider and that the civil servant who has
entered service is bound by the second proviso. The sum of
Re. 1 per nonth can never sustain a civil servant for even a
day much less for a nonth. [351 E-Q
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JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 1976 of
1977.

Appeal by Special leave fromthe Judgnent and order
dated the 30th September, 1976 of the Bonbay Hi gh Court in
S.C. A No. 4292 of 1976.

AND
Cvil Msc. Petition No. 6117 of 1980.
(An Application for intervention)
W TH
Wit Petition No. 607 of 1980.
(Under article 32 of the Constitution)

S.B. Bhasne and M N.. Shroff for the Appellant in Appea
and Respondent in Wp.

V. A Bobde, S.D. Midliar, A K Sanghi and R N. Bobde
for the Intervener in Appeal and Petitioner in W.

The foll owi ng-Judgments were delivered

CHI NNAPPA REDDY, ~J. | agree with ny |earned brother
Var adar aj an, J. that the second proviso to Rule 151 (i) (ii)
(b) of the Bonmbay Civil Service Rules is void as it offends
Arts. 14, 16 —and 21 of  the Constitution. The proviso
provi des for payment of subsistence allowance at the rate of
Re. 1 per nonth to a government servant, who is convicted by
a conpetent court and sentenced to inprisonnent and whose
appeal against the conviction and sentence is pending. The
award of subsistence allowance at the rate of Re. 1 per
nonth can only be characterised as ludicrous. It is nockery
to say that subsistence allowance is awarded and to award
Re. 1 per month. For. the reasons given by ny brother
Varadarajan, J., | agree that the proviso should be struck
down.

342

Though | share the view expressed by ny brother that
public enploynent opportunity is national wealth in which
all citizens are equally entitled to share and that no cl ass
of people can nonopolise public enploynent in the guise of
"efficiency’ or other ground, | amafraid it is non-sequitur
and, as at present advised, | wish to guard nyself against
accepting the viewthat the right to equal opportunity to
public enploynent may be treated as a new formof private
property with its attribute of conpetitive exploitation. The
fundanental right to property has been abolished because of
its inconpatibility wth the goals of ’'justice _social
economc and political’ and ’'equality of status and - of
opportunity’ and wth the establishnent ~of a socialist
denocratic republic, as contenplated by the Constitution
There is no reason why a new concept of property should be
introduced in the place of the old so as to bring inits
wake the vestiges of the doctrine of laissez fairs and
create, in the nane of efficiency, a new oligachy.
Effici ency has nany facets and one is yet to discover an
infallible test of efficiency to suit the widely differing
needs of a developing society such as ours. There 'is a
present inherent danger of a class dominated civil service
resulting from the concept of enploynent opportunity  as
private property. W have to guard ourselves against any
such result. | agree with the order proposed by ny brother

VARADARAJAN,  J. The appeal by special leave is
preferred by the State of Mbharashtra against the Division
Bench Judgnent of the Bonbay H gh Court in Special G vi
Application No. 4292 of 1976 holding that the second proviso
to Rule 151 (i) (ii) (b) of the Bonbay G vil Services Rul es,
1959 will apply to the respondent Chandrabhan Tale for
pur poses of paynent of subsistence allowance at the nonina
rate of Re. 1 per nmonth only for the period during which he
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is lodged in prison on conviction and not for the subsequent
period after he is released on bail pending consideration of
hi s appeal against the Trial Court’s judgnent.

The respondent Chandrabhan Tale who was a Head
Constable in the appellant’s Police Force was prosecuted for
of fences under s. 161 I.P.C. and s. 5 (1) (d) read with s. 5
(2) of the Prevention of Corruption Act, 1947 in the Court
of the Special Judge, Wardhe in Special Case No. 3 of 1974.
The Special Judge convicted himof both the offences on
14.1. 1976 and sentenced himto undergo rigorous inprisonment
for 6 nonths under s. 161 |I.P.C. and for one year and fine
of Rs. 100 under s. 5 (1) (d) read with s. 5 (2) of the
Prevention
343
of Corruption Act, 1947. The respondent was on bail pending
trial and was rel eased onbail even after his conviction by
the Trial Court to enable himto file an appeal in the Hi gh
Court against his conviction. H's Crimnal Appeal No. 30 of
1976 was admitted by by a | earned Single Judge of the Bonbay
H gh Court ~on 20.2.1976 and he was allowed to continue on
bail on the sane terns pendi ng consideration of the appeal
We are told that he has been acquitted by the H gh Court and
reinstated in servicewith all the benefits. He did not even
appear in this appeal before us as he is no |onger
interested in this appeal. Thus during the trial as well as
after conviction pending consideration  of  the appeal in
whi ch he has succeeded he was not actually sent to prison

The Superintendent of Police,~ Wardha, ‘the conpetent
authority, by order dated 31.5.1974 suspended the respondent
and allowed himnormal  suspension allowance. But after his
conviction by the Speci al Judge on 14.1. 1976 the
Superintendent of Police in supersession of his  earlier
order dated 31.5.1974 passed an —order dated 22.1.1976
directing that fromthe date of the respondent’s conviction
and pending consideration of ~the -appeal, he would be
entitled to only a nom nal suspension allowance of Re. 1 per
nonth as per the second proviso to Rule 151 (1) (ii) (b) of
the Bonbay Civil Services Rules, 1959. After service of that
order the respondent filed Crimnal Application No. 146 of
1976 before the learned Single Judge of the Bonbay Hi gh
Court under s. 482 Cr. P.C. challenging the aforesaid order
dated 22.1.1976 of the Superintendent of —Police nmainly on
two grounds :-(i) that he is on bail, and would not be
governed by the said proviso and (ii) that the proviso if
applicable to him is violative of Article 16 of the
Constitution. The |earned Singal Judge issued notice to the
Advocate General of the State and directed the matter to be
pl aced before a Division Bench of the Hi gh Court having
regard to the inportance of the matter. Subsequently,
Crimnal Application No. 146 of 1976 was treated as Specia
Cvil Application No. 4292 of 1976 under Article 226 of the
Constitution and dealt with by the Division Bench as such

The main Rule 151 of the Bonbay Givil Services Rules,
1959 provides for paynent of normal subsistence all owance to
acivil servant on his suspension. The aforesaid second
proviso with which we are concerned read as follows : -

"Provided al so that when the Governnent servant is
convicted by a conpetent authority and sentenced to
344
i mprisonnment the subsistence all owance shall be reduced
to a nomnal amount of Re. 1 per nonth with effect from
the date of such conviction and he shall continue to
draw the sane till the date of his renmoval or dismssa
or reinstatenent by the conpetent authority unless he
was acquitted by appellate court in the nmeanwhile in
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normal rate fromthe date of acquittal by the appellate
court."

The submi ssion made before the |earned Judges of the
Di vi sion Bench of the Bonbay H gh Court on behalf of the
respondent was that though the rule purports to provide for
subsi stence all owance for the nmaintenance of the enployee
during the period of his suspension, paynent of subsistence
al l owance at the nominal rate of Re. 1 per nonth is illusory
and totally wunreasonable because that anmount can never
sustain any person for a nonth particularly when the rules

prohibit the civil servant from taking up any other
avocation while he is under suspension and the object of
providing for paynent of subsi st ence al | owance is
denonstrably defeated by the said second proviso and that
the said proviso will not in any case apply to a civi

servant who is not lodged in prison but is allowed to
continue on bail even after. his convi ction pending
consi deration-of his appeal. On the other hand, it was

contended for the appellant ~State that the second proviso
will apply even to civil servant who has been convicted but
not actually lodged in prison pursuant to the conviction and
is released on bail pending consideration of his appeal, and
that what anount should - be the subsistence allowance is a
matter to be determined by the conpetent authority having
power to nake rules under Article 309 of the Constitution

It was further contended that the subsistence of Re. 1 per
nonth is provided for only to keepthe 1ink between the
State and the civil servant concerned pendi ng the appeal so
that he may be eventually dealt with departmentally in case
he fails in the appeal, and that the civil servant accepts
the rule when he enters the service and he is ‘therefore

bound by it.

The | earned Judges found that the object and purpose of
the rule is to provide subsistence allowance pending
suspensi on of the civil servant and the subsistence

al  owance nentioned in the nmain rule and the second proviso
neans a bare nini mum anmount whi ch can be reasonably provided
for a civil servant who is kept under suspension-and w thout
work and therefore not entitled to full wages.
345
The | earned Judges interpreted the words "sentenced to
i mprisonnment’ occurring in the second proviso to nmean
"condemed to prison upon conviction" and held that a civi
servant who has been convicted and sentenced but has not
been sent to prison and is otherw se free —could not fal
under the category of persons "sentenced to .inprisonnent”.
In that view the | earned Judges held that the respondent who
had not been sent to prison on conviction but has / been
rel eased on bail for preferring an appeal and was allowed to
continue to remain on bail even after the adm ssion of his
appeal would not fall wunder the second proviso. They
accordingly set aside the order dated 22.1.1976 of the
Superi ntendent of Police reducing the subsistence all owance
to Re. 1 per nmonth and held that the respondent woul d be
entitled to nornmal subsistence all owance under the main Rule
151 while he was not actually |odged in prison on conviction
and all owed the Wit Petition accordi ngly wi t hout
consi dering the question whether the proviso is violative of
Article 16 of the Constitution

Cvil Mscellaneous Petition No. 6117 of 1980 which has
been ordered to be heard alongwith the above Civil Appeal is
by one Vithoba, Deputy Engineer and Personal Assistant to
the Executive Engineer, Zilla Parishad, Nagpur, a civi
servant of the appellant State. He has been placed under
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suspension with effect from 11.5.1978 and was receiving
subsi stence all owance at the nornmal rate as provided for in
the main Rule 151. He has been convicted by the Specia
Judge in Criminal Case No. 9 of 1976 on 8.5.1979 and
sentenced to undergo rigorous inprisonment for one year and
to pay a fine of Rs. 5000 under s. 5(1) (e) read with s. (2)
of the Prevention of Corruption Act, 1947. He has filed
Crimnal Appeal No. 183 of 1979 in the Bonbay H gh Court on
28.6.1979 and it was adnitted on 2.7.1979 and he has been
rel eased on bail. He was on bail pending trial and he is on
bail even after his conviction and is not under going the
sentence of inprisonment awarded to himby the Trial Court.
By Governnent resolution dated 11.7.1979 a subsistence
al l owance at Re. 1 per nonth has been ordered to be paid to
him rejecting his application for continued paynent of
subsi stence all owance at the nornmal rate. He filed Wit
Petition No. 2617 of 1979 ~in the Bonmbay H gh Court
chall enging that~ order of the Governnent and praying for
paynment of subsistence allowance at the nornal rate as per
the H gh ' Court’s judgnment in Special G vil Application No.
4292 of 1976. In that Wit Petition, it was pointed
346
out that the High Court’s judgnment has been stayed by this
Court’s order dated 26.8.1977 in CMP No. 3394 of 1977. In
these circunstances, it is alleged that the petitioner is
vitally interested in supporting the H gh Court’s judgnent
chall enged in the above Civil Appeal and it is prayed that
he shoul d be allowed to intervene.

No counter affidavit has been filed in this G vi
M scel | aneous Petition

Wit Petition No. 607 of 1980 has been filed by one
Baban, a Junior Cerk in the office of the Naib Tehsil dar,
Kanpt ee, now under suspension. The petitioner Baban has been
convicted under s. 161 |.P.C. and s. 5(1) (d) read with s.
5(2) of the Prevention of Corruption Act by the Specia
Judge, Nagpur, in Special Case No.. 6 of 1975. He has been
rel eased on bail by this Court’s order dated 14.3.1980 in
S.L.P. (Criminal) No. 800 of 1980. He too challenges the
order reducing the subsistence allowance to Re. 1 per nonth
under the said second proviso contending that subsistence
allowance is required to support hinself and his famly not
only during the trial of the crimnal case but also during
the pendency of the appeal in the Hi gh Court and the specia
| eave petition in this Court and that the second proviso
contravenes Articles 14 and 16 of the Constitution. He
further contends that the reduction of ‘the subsistence
allowance to Re. 1 per nonth to the civil servant who is
prohibited from engaging hinself in any other avocation
during the period of suspension contravenes even Article 21
of the Constitution on the ground that the only | ogical and
possible result would be the death of the civil servant and

the nenbers of his famly due to starvation. The
petitioner’s further contention is t hat subsi st ence
all owance of Re. 1 per nonth is illusory and seriously

prejudicial to his endeavour to secure his acquittal in-the
superior courts. He has filed the Wit Petition under these
circunstances to declare the said second proviso to be void
and violative of Articles 14, 16 and 21 of the Constitution
and to issue a direction to the respondent State to pay
normal subsi stence allowance until the date of disposal of
his appeal by this Court.

Rule Nisi has been issued in the Wit Petition with the
direction to post it alongwith the above Cvil Appeal. No
counter affidavit has been filed in the Wit Petition

Chandr abhan Tale, the respondent in the Cvil Appeal




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 9 of 13

Vithoba, the petitioner in the CMP. who has sought to
i ntervene

347

in the Cvil Appeal and Bawan, the petitioner in the Wit
Petition were all civil servants of the State of
Maharashtra, the appellant in the Gvil Appeal and

respondent in the CMP. and Wit Petition. at the rel evant
ti me. Chandrabhan Tale was a Head Constable while Vithoba
was a Deputy Engineer and Personal Assistant to the
Executive Engineer, Zlla Parishad, Nagpur and Baban was a
Junior Clerk in the office of the Naib Tehsildar, Kanptee.
Chandr abhan Tal e and Baban have been convicted under s. 161
I.P.C. and s. 5(1) (d) read with s. 5 (2) of the Prevention
Corruption Act while Vithoba has been convicted under s. 5
(1) (e) read with s. 5 (2) of that Act in separate cases.
Al of them have ‘been -sentenced to various terms of
i mprisonnent by the Trial Court. Chandrabhan Tale was on
bail pending trial, and he was released on bail even after
conviction to enable him to nove the H gh Court in appeal
He has been allowed to continue on bail on the sane terns
even after his crimnal _appeal was  adnmitted by the High
Court. It appears that ~he has been acquitted by the Hi gh
Court and, as stated above, he has not appeared in person or
t hrough counsel during the hearing of "the appeal. He was
thus throughout on bail and was not lodged in prison on
conviction by the Trial Court. Vithoba's Criminal Appea
against his conviction has been adnitted by the Hi gh Court
on 2.7.1979. He was' on bail pending trial ‘and has been
rel eased on bail even after his conviction and is not
undergoi ng the sentence of inprisonment awarded. to him by
the Trial Court, Baban has been released on bail by this
Court’s order dated 14.3.1980 in S.L.P. (Crimnal) No. 800
of 1980.

These three persons, Chandrabhan Tale, Vithoba and
Baban were kept wunder suspension pending trial 'of the
crimnal cases filed against themand they were paid norma
subsi stence al |l owance wunder the main Rule 151 of the Bonbay
Cvil Services Rules, 1959 from the dates ‘of /'their
suspension until the dates on which they were convicted and
sentenced to inprisonnent by the Trial Court. But fromthe
date of their conviction the subsistence all owance has been
ordered to be reduced to the nominal sumof Re. 1 per nonth
under the second proviso to Rule 151 (1) (ii) (b) of the
Rul es. Chandrabhan Tale chall enged the order reducingthe
subsi stence all owance to the nom nal anpbunt of Re. 1 per
nmonth in a petition filed under s. 482 Cr. P. C. which has
been converted by the H gh Court into a Wit Petition

mainly on two grounds :- (1) that he is on bail throughout
and is not subject to the second proviso and (2) that the
said proviso, if applicable to him is void as /being
viol ative

348

of Article 16 of the Constitution. That Wit Petition was
allowed by the Hgh Court by an order which is now under
challenge in the above Civil Appeal. Vithoba chall enged the
order reducing the subsistence allowance to the nonina
amount of Re. 1 per nonth by filing Wit Petition No. 2617
of 1979 in the High Court in which he had prayed for paynent
of normal subsistence all owance even after the date of his
conviction by the Trial Court as had been held by the Hi gh
Court in the petition initiated by Chandrabhan Tale. It is
stated that in the Wit Petition it was represented on
behal f of the State of Mharashtra that the judgnent in
Chandrabhan Tale’'s case has been stayed by this Court on
26.8.1977 by an order in CMP. No. 3394 of 1977.
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Evidentially, Wit Petition No. 2617 of 1979 filed by
Vithoba has also been stayed by the Hi gh Court pending
di sposal of the above Civil Appeal. Baban has filed Wit
Petition No. 607 of 1980 in this Court itself challenging
the order reducing his subsistence all owance to the nom na
sum Thus it would appear that Vithoba, the petitioner in
C.MP. No. 5176 of 1980 is vitally interested in the result
of the Cvil Appeal as it would determine the fate of his
Wit Petition filedin the Hgh Court. If the Gvil Appea
is allowed, his Wit Petition would be disnissed and if the
Cvil Appeal is dismssed his Wit Petition would be all owed
by the High Court. Chandrabhan Tal e has not appeared in the
Cvil Appeal for opposing the challenge nmade by the
appel l ant State. Consequently, Vithoba is all the nore
interested in supporting the judgnent of the Division Bench
of the Hi gh Court challenged in the Gvil Appeal. In these
circunstances, we -allow Vithoba to intervene in the Cvi
Appeal

As stated earlier, the |earned Judges of the Division
Bench of ' the Bombay High Court have not considered the
second ground of attack made in Chandrabhan Tale's petition
nanmely, that the second proviso, if applicable to himeven
though he has been on bail throughout and was never | odged
in prison on convictionby the Trial Court, is violative of
Article 16 of the/ Constitution. They have di sposed of the
petitions before themmainly by accepting the contention put
forward in the petition regarding the construction of the
second provi so, nanely, that the words '"sentenced to
i mprisonnent” occurring after the wrds "convicted by a
conpetent court™ mean "condemmed to prison-on conviction".
This interpretation of the second proviso was criticised by
M. Bhasne, | earned senior counsel ~ appearing  for the
appel lant State of Mahar ashtr a, as artificial and
unwarranted. It may be stated here that even the
349
| earned counsel for the intervener, Vithoba did not support
the High Court’s interpretation (of the second proviso. W
agree with M. Bhasne that the High Court’s interpretation
of the second proviso is artificial and unwarranted, for
such an interpretation is not possible except by reading
into the second proviso sone words which are not there as it
stands, nanmely, "and conmitted to prison" —after the words
"when the Governnent servant is convicted by a conpetent
authority and sentenced to inprisonnent”.

In Kennedy v. Spratt(l) Lord Diplock has observed thus

"I think when a statute requires that a person who

is convicted of an offence shall be sentenced to
i mprisonnent for a specified mnimm period, the
natural nmeaning of the words "shall be sentenced to
i mprisonnent” is that he shall be punished for that
of fence by being sent to prison. | do not think that

this requirement is satisfied by any order of a court
whi ch does not have this effect.

It bhas been submtted t hat "sent enced to
i mprisonment’ in the Crimnal Justice (Tenporary
Provi sions) Act (Northern Ireland) 1970 has a technica
nmeani ng wi der than this because in section 18 of the
Treatment of O fenders Act (Northern Ireland) 1968 a
court which passes what is thereafter referred to as a
"suspended sentence" is described as passing a
"sentence of inprisonnent” notwithstanding that the
court makes a sinultaneous order that (1) the sentence
is to have no effect unless the offender commits some
other offence during a limted period and (2) even if
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he does commit a subsequent offence the court’s order

determ nes not the nminimum but the maxi num period for

whi ch the offender nay be sent to prison".

It would appear fromthis judgnment of the |learned Lord
that a person who is convicted and sentenced to inprisonnent
is deemed to have been awarded that punishnent even in the
case where the sentence is suspended for sone reason or
other. In these circunstances, | hold that the second
proviso is not capable of such interpretation as has been
put on it by the |l earned Judges of the Hi gh
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Court. The second proviso, as it stands, does not require
for its application that  the civil servant who has been

convicted by the Trial Court and sentenced to inprisonnent
has to be actually lodged in prison pursuant to the
convi ction and sentence awarded to him

Speaking for ~the Full Bench, P.A Choudary, J. of the
Andhra Pradesh Hi gh Court has observed in the decision in
District Manager, A'P.S.R T.C. v. Labour Court(1)

"The right to public enployment is undoubtedly, as

not ed above, a new form of property. It is not only a

vast source of patronage for the Governnment but is al so

a great source of living and happiness to our

unenpl oyed m | i ons™.

| agree with'this view of the |earned Judge regarding
public enpl oynent @ being property of the nation which has to
be shared equally subject of course to the qualification
necessary for holding the office or post, | wish to add that
it should not be nonopolised by -any particul ar section of
the people of this country in the name of efficiency, though
efficiency cannot altogether be ignored. The right to
suspend an enpl oyee, whether he is in civil service or in
service under a private individual or private managenent is
wel | recognised as an incident to such service. This Court
has observed in Khem Chand v. Union of India(2) as follow

"An order of suspension -of a governnent servant
does not put an end 'to his service under the
government. He continues to be a nenber of the service
in spite of the order of suspension. The real effect of
the order of suspension is that though he continues to
be a menber of the governnent  service he is not
permtted to work, and further, during the period of
his suspension he is paid only sone all owance-generally
cal l ed "subsistence allowance"-which is normally less
than his salary-instead of the pay and allowance he
woul d have been entitled to if he had not been
suspended. There is no doubt that the order of
suspensi on affects a gover nnent
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servant injuriously. There is no basis for thinking,

however, that because of the order of suspension, he

ceases to be a nenber of the service".

The | earned Judges of the Division Bench have found in
the judgnent under appeal that the object and purpose of the
main Rule 151 is to provide for subsistence allowance
pendi ng suspension of the civil servant and that the
subsi stence all owance mnentioned in the main Rule and the
second proviso nmeans a bare m ni mum whi ch can reasonably be

provided for a civil servant who is kept under suspension
and without work and therefore not entitled to full wages.
If the civil servant under suspensi on, pendi ng a

departnental enquiry or a crimnal trial started against
him is entitled to subsistence all owance at the nornal rate
which is a bare mininumrequired for the nai ntenance of the
civil servant and his famly, he should undoubtedly get it
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even pending his appeal filed against his conviction by the
Trial Court, and his right to get the normal subsistence
al |l owance pending consideration of his appeal against his
convi ction should not depend upon the chance of his being

rel eased on bail and not being lodged in prison on
conviction by the Trial Court. Whether he is lodged in
prison or released on bail on his conviction pending
consi deration of her appeal, his famly requires the bare

mnimum by way of subsi stence all owance. Subsistence
al |l owance provided for in the second proviso at the nom na
rate of Re. 1 per nonth is illusory and neaningless. The
contention of the appellant that even the nom nal sum of Re.
1 per nonth is subsistence allowance for a civil servant
under suspension is as unreasonable as the contention of the
appel l ant that what should be the subsistence all owance for
a civil servant wunder suspension is for the authority
enmpowered to franme rules under Article 309 of the
Constitution to consider and that the civil servant who has
entered service isbound by the second proviso. The sum of
Re. 1 per nonth can never sustain a civil servant for even a
day nmuch less for a nonth.

This Court has observed in Ghanshyam Das Shrivastava v.
State of Madhya Pradesh(1l) as follows :-

"The Hi gh Court has found the follow ng facts: The
hearing of the case started before the Enquiry O ficer
at
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Jagdal pur in ‘February 1965. The case was heard on
February 10, 11 and March 13, 1965. It appears that a
part of the evidence for the Government was recorded on
those dates. On March 20, 1965, the appellant received
Rs. 312/- as subsistence allowance for~ the nonths of
Novermber and Decenber, 1964 and January, 1965. Further
evi dence for the Government was recorded on April 3, 6
and 15, 1965. A second paynent of Rs. 213/- as
subsi stence al |l owance was nade to the appellant on My
13, 1965. As already stated, the Enquiry O ficer
submitted his report to the Government on May 28, 1965

These facts plainly show that a part of the evidence
had al ready been recorded before the first paynent of
subsi stence all owance was made to the -appellant.
Neverthel ess, the Hi gh Court has held that he was not
unable to appear before the Enquiry Oficer on account
of the non-paynent of his subsistence all owance.

Wth respect, we find if difficult to share the
view taken by the High Court. There is nothing on the
record to show that he has any other source of income
except pay. As he did not receive subsistence all owance
till March 20, 1965 he could not, in our opinion
attend the enquiry. The first paynent of subsistence
all owance was nade to himon March 20, 1965 after a
part of the evidence had already been recorded on
February, 9, 10 and 11, 1965. The enquiry proceedi ngs
during those days are vitiated accordingly. The report
of the Enquiry Oficer based on that evidence is
infected with the same defect. Accordingly, the order
of the GCovernnment dismissing himfrom service cannot
stand. It was passed in violation of the provisions of
Art. 311 (2) of the Constitution, for the appellant did
not receive a reasonable opportunity of defending
hinself in the enquiry proceedi ngs".

Krishan lyer, J, has observed in Madhav Hayawandanrao
Hoskot v. State of Mhnrashtra(l) as follows :-
353
Every step that makes the right of appeal fruitfu
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is obligatory and every action on inaction which
stultifies it is unfair and, ergo, unconstitutional".

Any depart nent al enquiry nmade w thout paynment of
subsi stence al |l owance contrary to the provision for its for
its paynent, is violative of Article 311 (2) of the

Constitution as has been held by this Court in the above
decision. Simlarly, any crimnal trial of a civil servant
under suspension w thout paynment of the nornmal subsistence
al | owance payable to him under the rule would be violative
of that Article. Payment of subsistence allowance at the
normal rate pending the appeal filed against the conviction
of a civil servant under suspension is a step that makes the
right of appeal fruitful  and it 1is therefor obligatory.
Reduction of the nornmal " subsistence allowances to the
nom nal sum of Re. 1 per nonth on conviction of a civi

servant under suspension in - a crimnal case pending his
appeal filed against that conviction, whether the civi

servant” is on bail ~or has 'been lodged in prison on
convi ction pendi ng consideration of his appeal, is an action
which stultifies the right -of appeal and is consequently
unfair and unconstitutional. Just as it would be inpossible
for a civil servant under suspension who has no other neans
of subsistence to defend hinself effectively in the Tria
Court with the nornmml subsistence all owance-there is nothing
on record in these cases to showthat the civil servants
concerned in these cases have any ot her neans of
subsi stence-it would be inmpossible for such civil servant
under suspension | to prosecute his appeal  against his
conviction fruitfully wi t hout ~ paynent of  the nor ma
subsi stence al | owance pendi ng hi s appeal. Therefore, Baban’s
contention in the Wit Petition that the  subsistence
allowance is required to support the civil servant and his
famly not only during the trial ~of the crimnal case
started against himbut also during the pendency @of the
appeal filed in the H gh Court~ or this Court against his
conviction is <correct. If any Provision in any rule franed

under Article 309 of the Constitution is illusory or
unreasonable, it is certainly open to the civil servant
concerned to seek the aid of the Court for declaring that
provision to be void. |In these circunstances, | hold that

the second proviso is unreasonable and void and that a civi
servant under suspension is entitled to the norma
subsi stence al | owance even after his conviction by the Tria
Court pending consideration of his appeal filed against his
conviction until the appeal is disposed of finally one way
or the other, whether he is on bail or
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| odged in prison on conviction by the Trial Court. In this
view, | dismss the Civil Appeal and allow the Wit
Petition. The parties will bear their respective costs in
the Cvil Appeal. The respondent shall pay the petitioners’s
costs in the Wit Petition

S R Appeal dism ssed and Petition allowed.
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